








rom 
‘ood 


Law 


y to 
nnot 
;, as 
yflice 
ts of 
Lord 
Lord 
burn, 
wen, 

and 
Chief 
fficer. 
ywen, 
ipres- 
to be 
al in 


ye as 








THE ALBANY 





LAW JOURNAL. 225 





The he Albany Law Journal. 


A Weekly Record of the Law and the Lawyers. 
Published by Tuk ALBANY Law JouRNAL Company, Albany, N 4 

Contributions, items of news about courts, judges and lawyers’ 
queries or comments, criticisms on various law questions, addresses 
on legal topics, or discussions on questions of timely interest, are 
solicited from members of the bar and those interested in legal 
proceedings. 


(Ali communications intended for the Editor should be addressed 
simply to the Editor of THe ALBANY Law JoURNAL. All letters 
relating to advertisements, subscriptions ‘or other business matters 
should be addressed to THe ALBANY LAW JouRNAL CoMPaNY.| 


Subscription price, Five Dollars per annum, in advance. Single 
number, Twenty-five Cents. 


ALBANY, N. Y., Ocroper 13, 1900. 


Current Zopics. 


HE tendency of the courts to construe 
T statutes liberally, according to their 
spirit, which maketh alive, rather than accord- 
ing to the letter which killeth, is again illus- 
trated in the case of Cunningham vy. Cunning- 
ham, decided by the Supreme Court of 
Minnesota, wherein the question whether the 
statute requiring that a will shall be subscribed 
“in the presence of the testator,” had been 
complied with. It appears that the testator, 
who was sitting on the side of the bed, signed 
his will in the presence of two physicians who 
were to be the witnesses. After he had signed 
the paper it was taken into an adjoining room 
and signed at a table about ten feet from the 
testator. The door was open, and he could 
have seen the table had he stepped forward 
two or three feet, but he did not do so. The 
will was immediately taken back to the testa- 
tor, the signatures of the witnesses were 
pointed out to him, and he looked over the 
paper and pronounced it correct. The Su- 
preme Court, in holding that there had been 
substantial and satisfactory compliance with 
the statute, took occasion to say that the 
courts have often placed themselves in absurd 
and inconsistent positions in construing the 
words referred to; that in the case at bar the 
signing took place within the sound of the 
testator’s voice; that he knew what was being 
done, and that when the signatures of the at- 
testing witnesses were pointed out to him he 
took the instrument in his own hands, looked 
over it and pronounced it satisfactory, which 


made the whole proceeding a single and entire 
VoL. 62.— No. 15. 





‘transaction ond formed a sulliabenk conigllidie 
iegss the statute. The court said: 


“It has been held almost universally that an attes- 
tation in the same room with the testator is good, 
without regard to intervening objects which might 
|or did intercept the view; and also that an attesta- 
| tion outside the room or place where the testator 
sat or lay is valid if actually within his range of 
vision. And no court seems to have doubted that a 
man unable to see at all could properly make a will 
under the statute, if the witnesses attested within his 
“conscious” presence, whatever that means. Ex- 
actly why or how an exception in the case of one 
| temporarily or permanently blind can be injected 
| into this statute has not been attempted by any court 
|or writer, so far as we know. Nor has there been 
any success in the effort to show why one kind of 
|an intervening object —a partition wall for instance 
—is better calculated to afford an opportunity for 
the perpetration of a fraud upon the testator than is 
; another kind, say the closed curtains of an old- 
fashioned bed, or the head or footboard of a bed- 
stead, or any other article of furniture which hap- 
pens to be an obstruction to the sight. Again, it is 
difficult to see what sound distinction could be made 
when applying the rule, between the case where the 
testator can see the witnesses attest, if he chooses to 
lean his body forward a few inches, and the case 
where the act could not be seen if he steps forward 
the same distance. Or, take a case where a testator 
has been injured, and is compelled to lie on his 
back with his eyes fixed on the ceiling. Must the 
witnesses affix their signatures from an elevation in 
order to sign in his presence? No case has gone 
that far, and yet what difference would it make with 
such a testator in fact or in sound reason if the will 
was attested ten feet distant, on a table in an adjoin- 
ing room, or on a table the same distance from the 
bed, but in the same room.” 


The recent decision of the New York Court 
of Appeals, in the matter of the O’Brien and 
Clark aqueduct claims, makes very interest- 
ing reading; besides, it seems to be an emi- 
‘nently just and righteous decision, notwith- 
standing it does not uphold the majority of 
the court below. The Court of Appeals sus- 
tains the contention of Comptroller Coler that 
Mr. Scott, as corporation counsel of the city of 
New York, had not the power to take the sum 
of $700,000, or any other sum, out of the city 
treasury without the consent and against the 
protest of the comptroller, and the city can 
now sue for the recovery of the amount. The 
story of the so-called $700,000 compromise is 
thus told by the New York Commercial 
Advertiser: 
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“When the new aqueduct was finished there was 


| 


left over a claim by O’Brien and Clark, contractors, | 


of $7,000,000 against the city for ‘repairs.’ These 
‘repairs’ consisted of work done under compulsion 
by the contractors to conform to the specifications 
of their contracts. They had been caught * scamp- 
ing’ their work, and had been compelled by the 
aqueduct commissioners, of whom Mr. Scott was 
one, to make their work good before receiving their 
money. There was never any doubt on this point. 
All the contracts for the work had been drawn by 
E. Henry Lacombe, at present on the United States 
Circuit Court bench, when he was corporation coun- 
sel, and had been of such ironclad character that 
escape for a ‘scamping’ contractor under their re- 
quirements had been found to be _ impossible. 
O’Brien and Clark found they had to make their 
work what they agreed to make it before they could 
get a penny of pay from the city. 

When they had made their work good and 


‘tices Patterson and McLaughlin. 


vent hostile legislation or to “ purchase peace” by 
preventing the prosecution of claims which have fo 
legal existence. No more dangerous precedent 
could be conceived, as it practically puts the dispo- 
sition of the property of the city in the hands of the 
corporation counsel. 


No doubt this was a proper characterization 
of the transaction; at all events, the Court of 
Appeals has now sustained the view of Jus- 
As our 
contemporary well says: “ Whatever else may 
be said of the argument that an unjust claim of 
$700,000 should be paid by a public officer in 


‘order to prevent another unjust claim of 


received their pay they turned about and brought | 


claims against the city for all the money they had 
spent in making it good, between $7,000,000 and 
$10,000,000, alleging that it had been spent in 
repairs. Special counsel were retained by the city 
to fight these claims, and the courts in every instance 
decided that the contractors had no case. As one 
of the special counsel said in his argument, the 
courts held that the were “without any 
foundation whatever, either in law, or justice, or 
equity.” After failing in the courts the claimants 
went to the State legislature and had a bill passed 
appointing a commission to investigate the matter. 
The commission reported in favor of a compromise. 
The corporation counsel, Mr. Scott, who had, from 
the outset, maintained that there was not the slight- 


claims 


est basis for a dollar of the claims, arranged a com- 
promise of $700,000, and confessed judgment against 
the city for that amount. When Mr. Coler became 
comptroller he refused to pay the money, on the 
ground that the corporation counsel had not the 
power to do what he had done. The lower courts 
decided against him and directed him to pay the 
money. He paid it under protest, and, through a 
taxpayer, had suit brought restraining him from the 
payment. The lower courts decided against him on 
this, but the Court of Appeals now reverses them 
and opens the way for the protesting taxpayer to 
bring suit for recovery of the money.” 
Throughout all the litigation on the $700,000 com- 
promise, there has been no attempt to defend it 
upon legal grounds. The argument made in 
defense of it has been that if the city did not pay 
this sum, the claimants would continue to appeal to 
the legislature and would ultimately recover the 


entire amount of their claims. This argument was 


made before the Appellate Division and was met by 
Justices McLaughlin and Patterson as follows, in an 
opinion dissenting from that of a majority of the 
court: 

The property of the city cannot be used to pre- 


$7,000,000 being paid by a Legislature, it ob- 
viously has no legal status and hence has no 
standing in a court of law.” 


The Supreme Court of Georgia, in the re- 


‘cent case of Bowar v. Equitable Mortgage 


Company, held that the payee of a note, in 
possession of the same, is presumed to own it, 
although his indorsement thereon may stand 
uncancelled; he may sue upon the note, and 
his title thereto cannot be inquired into, unless 
it be necessary for the protection of the de- 
fendant or to let in the defense which he seeks 
to make. The court said: 

“The note was in possession of the payee, and 
the presumption was that it was the owner, not- 
withstanding its indorsement upon the note stood 
uncanceled, and it had a right to sue thereon in its 
own name. In Dugan v. United States (3 Wheat 
172; 4 L. Ed. 362), it was held ‘that if any person 
who indorses a bill of exchange to another, whether 
for value or for the purpose of collection, shall 


| come to the possession thereof again, he shall be 


regarded, unless the contrary appear in evidence, as 
the bona fide holder and proprietor of such bill, and 
shall be entitled to recover, notwithstanding there 
may be on it one or more indorsements in full, sub- 
sequent to the one to him, without producing any 
receipt or indorsement back from either of such 
may strike from the 
bill, or not, as he may think proper.’ In Daniel, 
Neg. Inst. (sec. 1198), the rule is stated to be that 
‘where there appears on the paper the plaintiff's 
own indorsement, it will be presumed either that 
he had not perfected his indorsement by delivery, 
or that the paper has been returned to him as his 
own property, and in either case he has the right 
to sue upon it.’ In 2 Rand. Com. Paper (sec. 717), 
the author says: ‘The payee’s possession of a bill 
or note is prima facie evidence of title’in him, not- 
withstanding his own indorsement is erased, and, 
even, it has been held, notwithstanding his own 


indorsees, whose names he 
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special indorsement, or indorsement in blank uncan- 
celed.. To the same effect see 3 Rand. Com. Paper 
(sec. 1645), and 4 Am. & Eng. Encyc. Law, 280. 
There are numerous adjudicated cases to this effect 
cited by the authorities above referred to, and there 
can be no question but that the great weight of 
judicial opinion sustains the doctrine.” 
a ees 
Motes of Cases. 





Carriers of Passengers — Proximate 


| of plaintiff’s fall from the platform under the circum- 


stances. The train was not at any station or place . 
where persons are invited to use the platform as a 
means of entering or leaving the car, when, as to 
such persons, the defendant would owe the duty to 
so light the platform and landing as to insure safety 
in their use. Under the circumstances in the case 
the defendant owed no duty to plaintiff to light up 


| the platform and adjacencies outside the cars for his 


Cause of | 


Accident — Negligence — Contributory Negligence | 


—Demurrer.—In Jarrell v. Charleston and West- 
en Carolina Railway, decided by the Supreme 
Court of South Carolina in August, 1900, it was held 
that, where a complaint alleged that defendant negli- 
gently stopped the train on which plaintiff was a 
passenger for over half an hour on a high trestle, 
and that while there, on account of the darkness 
and the poor lights furnished by defendant on the 
train, plaintiff missed his footing and fell to the 
ground, but did not allege plaintiff's ignorance that 
the train was on the trestle, a demurrer for failure 
to state a cause of action was properly sustained, 
since the complaint showed contributory negligence 
by plaintiff, which would defeat a recovery. The 
court said, in part: 

It will be seen that two acts of negligence are 
specifically alleged: (1) delaying the train beyond 
the schedule time; (2) stopping the train and allow- 
ing it to remain for half an hour or more on a 
trestle. Then it is alleged that while the train was 
so standing, the plaintiff, on account of the dark- 
ness of the night and poor lights furnished by 
defendant on said train, missed his footing and fell, 
thereby causing the injury. To constitute a cause 
of action for negligence the complaint must not only 
show that the defendant was negligent, but that the 
negligence of the defendant was the proximate cause 
of the injury. We cannot see, from any allegation 
in the complaint, what possible connection the fail- 
ure in starting the train on time had with the injury 
as a cause thereof. The negligence in stopping the 
train and allowing it to remain on the trestle for a 
time could not have produced the injury, if plaintiff 
had remained in the car, where the defendant had 
reason to believe he would remain. The complaint 
does not show that plaintiff went out upon the 
platiorm of the car by any order or invitation of 
the defendant; nor does it state any excuse or 
necessity warranting plaintiff being upon the plat- 
form at the time; nor does it show that defendant, 
with knowledge of plaintiff's danger, failed to warn. 
There is nothing in the complaint from which a 
reasonable person could infer that plaintiff's going 
out upon the platform and falling therefrom was a 
natural and probable result of the stopping of the 
train upon the trestle. As to the matter of “poor 
lights,” even if it be granted that the complaint al- 
leged negligence therein, we cannot see how 
stich “poor lights” could be the proximate cause 


benefit. 

A presumption of negligence from the fact that 
plaintiff fell from the train and was injured could 
not arise. The case of Steele v. Railroad Co. 
(55 S. C. 3890, 33 S. E. 509), cited by appellant, as 
well as other cases referring to the matter of pre- 
suming negligence by the fact of injury to a pass- 
enger on a railroad, shows that such presumption 
arises on proof of the fact of injury to a passenger 
caused by some agency or instrumentality of the 
railroad company. In this case, as shown, it does 
not appear from the complaint by any proper aver- 
ment that plaintiff’s injury was caused by the defend- 
ant. If so, then the presumption is rebuttable, and 
the complaint itself contains matter in rebuttal, 
which, under the demurrer, the court must con- 
sider. For this reason we will notice the second 
ground of objection to the complaint, viz., that the 
complaint shows contributory negligence by plaint- 
iff. The question of contributory negligence can- 
not properly arise, except when the negligence of 
the defendant is a proximate cause of the injury. 
Therefore, for the purpose of this question, we 
assume that the complaint shows negligence of 
defendant as a proximate cause of the injury. We 
may also say that, while contributory negligence is 
ordinarily a matter of defense, yet, if the complaint 
shows contributory negligence by plaintiff, that 
would render the complaint demurrable for insuffi- 
ciency, since it contained allegations that would 
defeat the cause of action alleged, or prevent a 
recovery thereon. The complaint alleges the fact 
the train stood upon the trestle for half an hour or 
more, and does not allege that plaintiff was ignor- 
ant of this fact. The inference is that he knew the 
train was on the trestle when he went upon the 
platform. He was aware of the condition, also, that 
there were poor lights on the train and that the 
night was dark. Nevertheless, he went out upon 
the platform, without excuse or necessity. This 
was certainly negligence, which, if not the only 
proximate cause of his injury, was a proximate 





cause concurring with the negligence of the 
defendant. 
— - 
DEFENDING A GUILTY CLIENT. 
By Louris SonpHEIM. 
UCH has been said and written upon this 
subject in contemporary legal periodicals, 


and still more remains to be said. It is a subject 


upon which hinges closely that most serious and 
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important of all qualities — reputation. And to the 
lawyer reputation signifies and means more, with- 
out doubt, than to any other professional calling, 
because of the general low opinion of him existing 
among the laity. 

In defending a guilty client it is a most perplex- 
’ ing and unsettled question as to just where to draw 
the line. In no treatise on legal ethics, in no con- 
stitution or statute, in no general work or paper 
on the subject — nowhere has been laid down any 
definite rule as to just where to draw the line of 
duty in such a case. 

I shall not attempt, therefore, in a paper of this 
kind to do more than others have done, but merely 
to discuss generally the subject. 

Usually the lawyer who defends a guilty client, 
that is, one whom he knows to be guilty, as far as 
such a thing is possible, is looked upon by the pro- 
fession and especially the community as being 
guilty of a criminal offense himself. This naturally 
leads us to the question, “is,” as has often been said, 
“an attorney bound to take every case that comes 
into his office?” This seems to have been the 
theory once upon a time, but the latest conclusions 


of prominent members of the profession are to the | 
contrary; that “there are human demands which | 
are above professional, and I do not mean to sur- | 
render the lawyer’s privilege of choosing what he | 
will be a party to, even among cases which involve | 
law alone, without dispute of facts, and of choosing | 
on any grounds which his moral or mental comfort 
This seems to be the best and most | 


may demand.” 
logical manner of disposing of this decidedly 
important problem. The Alabama Bar Association 
Code of Ethics says upon this subject: “ An attor- 
ney cannot reject the defense of a person accused 
of a criminal offense because he knows or believes 
him guilty.” 
on his duty in such a case, says: “It is his duty, 


by all fair and lawful means, to present such defenses | 


as the law of the land permits, to the end that no 
man be deprived of life or liberty but by due process 
of law.” But what does the law of the land permit? 
Surely, it does not permit of deceiving the court 
by falsifying evidence. Nor does it sanction the 
intimidation of a timid witness upon  cross- 
examination, whom he knows to have told the sim- 
ple truth. 


Tt is a well-known fact that every accused person | 


is entitled, by constitutional right, to be tried by a 
jury. But when a lawyer takes it upon himself to 
say to his client “I believe you to be guilty, there- 
fore, I decline to defend you,” he deprives the client 
of this constitutional right and usurps the functions 
of both the judge and the jury by trying the accused 
person himself. 

Suppose, however, as the case sometimes is, that 
a lawyer knows his client to have knocked down, 
robbed and killed a workingman on his way home 
with his week’s earning. Here we have a different 
situation. Here the lawyer has no chance of believ- 
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This section of the Code, commenting | 


ing his client innocent. He has seen the crime 
committed, we will suppose, and, therefore, knows, 
to a moral certainty, of the client’s guilt. What is 
his duty under such circumstances? It has been 
asked: “ May he rightiully, in such a case, make use 
of all his eloquence to convince the jury and public 
that the deceased, having spent his money in 
debauchery, fell down and was thereby killed in con- 
sequence of his drunkenness?” To this query all 
right-minded, faithtul and conscientious attorneys 
answer readily “no!” 

Under these circumstances it is the first sworn 
duty of the attorney to remember and comprehend 
that the court is the impartial judge of the right 
and the law in the case, and that he was the friend, 
assistant and officer of the court before he was the 
attorney of his client, and that, as such officer, it is 
his duty to honestly and earnestly labor to render 
aid to the court to arrive at a correct conclusion 
upon the facts and the law, and that he do this 
speedily and without delay, and also that he thereby 
performs his full duty to and best serves his client, 
We have here, in a general way, a summary of his 
duty. 

More, in detail, we have to consider the advocate’s 
position in preparing and presenting evidence of 
facts so as to favor his client’s cause. It has been 
repeatedly said, and very truly, that it is the duty 
of an attorney to present all evidence in such a 
manner as xv aid the court in arriving speedily at 
the correct conclusions, and, further, that in pre- 
senting the evidence he shall favor his client’s cause, 
as far as possible. But, unfortunately, some lawyers 
have constrved, or, rather, misconstrued, the phrase 
“as far as possible” so as to signify that it has no 
bounds whatever, which, no doubt, has led Judge 
Waterman to ask: “ May he call to the stand wit- 
nesses to prove an alibi when he has the best of 
reasons for believing, and does believe, they testify 
to a falsehood?”’ Some attorneys may have gone 
to this extreme measure, no doubt, but they cannot, 
within the bounds of legal ethics, have justified 
their actions by any process of reasoning. In Peo- 
| ple v. Beattie (137 Ili. 553) the court reached the 
conclusion that the oath or duty of an attorney does 
not bind him to suffer false and perjured testimony 
|to be presented, with the possible result of inducing 
| the court to take jurisdiction where there would be 
otherwise no power to act, and to grant a judgment 
or decree which the law would prohibit, were the 
| real character of the testimony known. 

An attempt by an attorney-at-law to impose upon 
and deceive the court by the introduction in evi- 
dence of testimony known by him to be false and 
perjured, whereby he obtains a fraudulent decree. is 
professional misconduct. 

The course which the prosecution pursues neces 
| sarily and materially affects the lines upon which the 
defense conducts its case. 

If the public shows its appreciation of the cause 
| by clamoring in favor of the defénse, the advocate 
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may find himself unduly swerved, and will seek to 
gratify such public sentiment, to the detriment of 
public justice. Such a proceeding is easily attri- 
butable to any individual under the excitement of 
the occasion, rather than to any lack of duty on 
his part. 

Where the case involves the freedom or the life 
of the accused it demands in the lawyer a far-seeing 
discrimination and a strict inclusive view. “ He 
may be required to face the indignation of a frown- 
ing but unthinking community, and to maintain his 
integrity at the sacrifice of popularity or ambitions.” 

On the other hand, his unfaithfulness to duty may 
entail the most unfortunate results. In the follow- 
ing paragraph there is an example of this, and also 
a probable cause of many riots, such as the public 
has witnessed quite recently. 

A lawyer has, for defense, a client who has com- 
mitted a crime which justly outrages public senti- 
ment, and through questionable practice and 
methods the perpetrator goes unpunished; his exist- 
ence causes the peace-loving portion of the com- 
munity to be in constant fear; finally indignation 
bursts all bounds; the law delays and loopholes are 
made the excuse of defiance of all law, and property 
and life pay the penalty of this one man’s vain work 
in behalf of a worthless client. This instance 
clearly illustrates that the lawyer’s first duty is to 
the public, and his second to his client. 

A most fitting and appropriate conclusion to the 
present article may be found in the language used 
by the court in State v. Burr (19 Neb. 593): 
“Instructed, as no other man is, in what is right 
and just, the lawyer who resorts to vicious methods 
will meet a retribution just as certain as the rising 
of the sun and the same. 
Within himself is a judgment seat, and before it he 
must stand to answer for his sin, and he can never 


going down of the 


escape the judgment.” 
Detroit, Mich., August 30, 1900. 
wtinconetiamae 
MECHANIC UNDER CONTRACT, LEAVING, 


CAN NOT BE ENJOINED FROM WORK- 
ING ELSEWHERE. 


Circuit Court, Coox Counry. 
SEPTEMBER TERM, 1900. 
DonKER & WitLiiAms Co. v. H. G. VANCE. 





1. A mechanic who has contracted his services 
to an employer for a definite period of time and 
who violates his contract and quits his employer’s 
service during the term of the contract, cannot be 
testricted by injunction from working elsewhere 
during the term of the contract. It would be 
against the spirit of the Thirteenth Amendment to 
hold that he could.— Chicago Legal News. 


Motion to dissolve injunction. 


Dunne, J.— Can a mechanic who has contracted 


. contracts, 


his services to an employer for a definite period of! 


time and who violates his contract and quits his 
employer’s service, during the term of the contract, 
be restrained by injunction from working elsewhere 
during the term of the contract? This is the legal 
proposition presented by the bill and demurrer filed 
in this cause. 

The salient allegations of the bill are as follows, 
to wit: that “defendant is competent, skilled and 
well versed in the leather goods business, and com- 
petent and able to take charge of and become fore. 
man or superintendent of the leather goods de- 
partment of complainant’s business;” that “ his 
knowledge and skill are peculiar and special to 
himself; ””’ that complainant cannot “ find any other 
person possessing the same peculiar skill and quali- 
fications;’’ that by reason of such qualifications 
complainant employed him as foreman for $18 a 
week, in consideration of which defendant agreed 
to give his whole time, skill and experience for a 
certain period and to work for no one else; that 
pursuant to said contract, defendant entered com- 
plainant’s employ, worked for it about two years, 
became acquainted with the names of the persons 
from whom complainant purchased its raw materials 
and the prices paid for the same and the cost of 
production of the articles manufactured by com- 
plainant; that defendant has left complainant’s em- 
ploy and is engaging in business with others in 
competition with complainant; that ‘‘ complainant 
is absolutely unable to replace the defendant and 
cannot at the present time procure any other person 
possessed with the requisite skill and ability to carry 
on the services agreed to be performed by 
defendant.” 

All these allegations are admitted by the demurrer. 

At the outset it will be conceded that specific per- 
formance of such a contract cannot be decreed. 
No court in any country where the common law 
prevails has ever attempted to compel one man to 
work for another, no matter how solemnly he has 
contracted so to do. It is to be hoped that many 
years will yet elapse before such a decree will be 
entered. 

Nevertheless, it is contended by counsel for com- 
plainant, that while courts of equity will not affirm- 
atively enforce the specific performance of such 
they will negatively enforce the per- 
formance of the same by enjoining the person so 
contracting from working elsewhere, and in sup- 
port of their contention they cite numerous authori- 
ties (Hoyt v. Loie Fuller, 19 N. Y. 962; Duff v. 
Lillian Russell, 14 N. Y. 134; Canary v. Lillian Rus- 
sell, 30 N. Y. 122; Daly v. Fanny Smith, 49 How. 
Prac. 150; Hayes v. Willis, 11 Abbott’s Prac. U. S. 
167; McCaull v. Braham, 16 Fed. Rep. 43). 

All of these cases on examination will be found 
to be not cases between master and servant, or 


‘employer and employe, providing for the render- 


ing of services which would bring the contracting 
parties in close personal contact from day to day 
over a lapse of time, but pure theatrical contracts 
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providing for the production of certain plays or 
exhibitions before the public; and in all of them it 
would appear that large amounts of money had been 
expended in providing theatres, advertising, etc., | 
upon the faith of the contracts. Because of such | 
expenditures. and because the services contracted | 


of defendant, without means, is to say, “ Work for 
me or starve.” Such a heartless edict should not 
go out of a court of equity. 

That there are cases in which courts of equity 
have negatively enforced specific performance where 
it was impossible to do so by positive decree, is not 


for were in their very nature unique and of an! denied; but I have failed to find any arising between 


extraordinary character so that they could not be 
replaced and consequently there could be no ade- 
quate remedy at law, the court of chancery has 
very properly intervened to prevent the contracting 
performers from exhibiting elsewhere. 

There is a plain distinction between such cases 
and cases involving the relation of master and ser- 
vant, or employer and employe. In the latter cases 
constant every-day contact between the parties is 
common, if not absolutely essential. In the former 
it is uncommon and unnecessary. In-the latter the 
servant is subject to the varying orders and direc- 
tions of the master. In the former the theatrical 
performer is subject to no orders save such as are 
specified in the contract. In the latter the services 
are of a common every-day character, the loss of 
which can be supplemented by the services of 
others of a substantially similar character. In the 
former the services contracted for are always of a 
unique and extraordinary character incapable of 
duplication. 

Counsel for complainant has cited no case in 
which an employe has been enjoined at the instance 
of his employer from working for another. On the 
contrary, as they admit, the issuance of an injunc- 
tion has been denied as against an insurance agent 
in Burney v. Ryle (Ga.), 17 S. E. 986. 

As against a baseball player in Metropolitan Ex. 
Co. v. Ewing, 42 Fed. Rep. 108. 

As against a lithographic designer in Strowbridge 
L. C. v. Craine, 20 Civ. Pro. 24. 

And as against an acrobat in Cort v. 
(Ore.), 6 L. R. A. 653. 

It is not to be wondered 
not been able to cite cases enforcing even negatively 
by injunction the maintenance of the relation of 
‘master and servant where either party objects 
thereto. In the judgment of this court it is against 
public policy to force an unwilling servant to work 
for his master, or an unwilling master to keep a 
servant after their relations to each other become 
strained and distasteful. To force them into daily 
contact with each other under such circumstances 
would be fraught with much more evil consequences 
than might flow from the breach of the contract of 
employment. Better far to leave them to their 
remedies at law, even though inadequate, than to 
ferce association and personal contact between hos- 
tile and unwilling parties. 

But it may be said that there is a difference be- 
tween enjoining a man from working for others and 
compelling him to work for one man in particular. 
In effect there is none. To say to a man, “ Work 


Lassart 


for me or nobody,” if that man be, as is alleged 


at that counsel has | 


master and servant or employer and employe. 
Indeed, it is against the spirit of the Thirteenth 
Amendment of the Constitution of the United States, 
which prohibits “ slavery and involuntary servitude” 
within its borders. Involuntary servitude in juxta- 
position to the word slavery has a significance. So 
placed, it cannot mean the same as slavery, else it 
is a redundancy. It must mean servitude outside of 
slavery. Outside of slavery, servitude can originate 
only by contract. No free man can become the 
servant of another except by consent, to wit, by 
contract. Involuntary servitude can only arise, 
therefore, after the consenting party changes his 
mind, and becomes an unwilling servant — involens 
servitor. 
But whether or not the relief sought for in this 
| cause comes within the inhibition of the Thirteenth 
Amendment, the court is of the opinion that to 
grant the relief prayed for would be against sound 
public policy. 
| It is claimed that the allegation that “the knowl- 
edge and skill of defendant are peculiar and special 
|to himself,” and that “complainant cannot at the 
| present time procure any other person possessed 
| of the requisite skill and ability to conduct the ser- 
vices agreed to be performed by defendant,” places 
ithe cause in the same category as the theatrical 
cases hereinbefore cited, and that it should be gov- 
erned by the rule laid down in those cases. 
The court is of a contrary opinion. These alle- 
, gations are mere conclusions. No facts are set out 
|to sustain them. It does not appear that defendant 
|is acquainted with any special or secret processes 
| or gifted with any special or unusual dexterity. The 
| facts alleged are that he is a skilful and expert 
leather worker, thoroughly competent to act as fore- 
| man, and that he was employed at $18 a week. This 
| dces not place him in the category of a prima donna, 
|a tragedienne or a premier danseuse. 
| The demurrer is sustained and the 
| dissolved. 
——+ 
CONSTITUTIONAL LAW — BEET SUGAR 
BOUNTY ACT VOID—CLASS_ LEGIS- 

LATION — MANUFACTURERS NOT EN- 
TITLED TO BOUNTY UNDER ACT 26:3, 
| P. A. 1899. 
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MICHIGAN SUPREME Cowrrt. 


MicHIGAN SuGAR CoMPANY v. AUDITOR-GENERAL. 
Opinion filed October 3, 1900. 


Act No. 48 of the Public Acts of 1897, entitled, 
“ An act to provide for the encouragement of the 
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manufacture of beet sugar and to provide a com- | 
pensation therefor and to make an appropriation | 


therefor,” held to be unconstitutional and void as 
class legislation, in that it attempts to take the prop- 
erty of one citizen and turn it over to another; to 
compel one class to donate a part of its property 
to another. 

There is no power in the State to authorize 
tax for private purposes. 


a 


A contention that Act No. 263, of the Public Acts | 


of 1899, providing for a tax to meet the several 
appropriations for which a tax is not otherwise pro- 
vided for the general expenses of the State, etc., 
authorizes the payment of bounty earned by manu- 
facturers under the provisions of the act of 1897, 
cannot be sustained, the act of 1899 making no 
specific appropriations by which sugar bounties 
could be paid, and the original act providing for 
the bounty being unconstitutional and void.— De- 
troit Legal News. F 


Application of the Michigan Sugar Company for 
Mandamus to compel the Auditor-General to pay 
an account.— Writ denied. 


T. A. E. & J. C. Weadock, for relator (H. H. 
Hatch, of counsel); Horace M. Oren, Attorney- 
General, for respondent (C. D. Joslyn, of counsel). 


Lone, J.—In 1897 the Legislature of this State 
passed an act entitled, ‘An act to provide for the 
encouragement of the manufacture of beet sugar and 
to provide a compensation therefor, and to make 
an appropriation therefor.” 

Section 2 provides: “No money shall be paid 
for sugar so manufactured unless such sugar shall 
have been so manufactured in this State, and from 
beets grown in the State of Michigan, and unless 
such sugar shall contain at least ninety per cent 
crystalized sugar, and the manufacturer sh-ll pro- 
duce good and sufficient receipts and vouchers to 
show that at least four dollars per ton of twenty 
hundred pounds has actually been paid for all beets 
purchased containing twelve per cent of sugar, said 
twelve per cent being the basis for valuation of 
the ptirchase price of four dollars per ton. The 
quantity and quality of sugar upon which all of said 
beunty is claimed shall be determined by the com- 
missioner of the State land office, with whom all 
claimants shall from time to time file verified state- 
ments showing the quantity and quality of sugar so 
manufactured by them, the price paid the producer 
for the beets actually produced in this State upon 
which said bounty is claimed.” 

Section 3 provides: “The persons, firms or cor- 
porations so intending to engage in the manufac- 


weighman and inspector as hereinafter provided.” 

Sections 4 and 5 provide that the commissioner of 
the State land office shall appoint a weighman and 
inspector to keep an accurate account of the sugar 
manufactured and the kind and character of the 
beets furnished; and also provide that the firm or 
corporation buying the beets and manufacturing the 
sugar shall, in order to obtain the bounty provided 
by the act, pay to the seller of the beets at least 
fcur dollars per ton for beets containing twelve per 
cent of sugar and a sum proportionate to that 
amount for beets containing a greater or less per 
cent of sugar. 

Section 6 provides: “When any claim arising 


| under this act is filed, verified and approved by the 


commissioner of the State land office, as hereinafter 


| provided, he shall verify the same to the auditor- 


general of the State, who shall draw a warrant upon 
the State treasurer for the amount thereof, payable 
to the person, firm or corporation to whom said 
sum or sums are due.” 

The act appropriated the sum of $10,000 for the 


| years 1897 and 1808, and provided that if the bounty 
‘should exceed that amount, the deficit should be 


ture of beet sugar in this State shall, before com- | 


mencing the same, file a statement with the com- 
missioner of the State land office, setting forth their 
proposed undertaking, the capacity of their manu- 
factory, the number of tons of beets they intend to 
manufacture per annum, and request said commis- 
sioner of the State land office to appoint a suitable 


paid from the general fund.— Act No. 48, Public 
Acts of 1897. 

In 1899 the Legislature passed Act 263, entitled, 
“ An act to provide a tax to meet the several appro- 
priations for which a tax is not otherwise provided 
for the general expenses of the State government, 
salaries of the State officers, expenses of the State 
department and expenses of the Legislature for the 
years eighteen hundred and ninety-nine and nine- 
teen hundred.”—Act No. 263, Public Acts of 1899. 

Section 2 of this act provides: “ The several sums 
appropriated by the provisions of any act to meet 
which this act provides a tax shall, so far as moneys 
are required to be paid to the boards or officers of 
any institution or commission, be paid out of the 
general fund in the State treasury to the proper 
board, or officer, at such times and in such amounts 
as the general accounting laws of the State pre- 
scribe, and the disbursing officer of such board or 
commission shall render his accounts to the auditor- 
general thereunder.” 


It is claimed that while this last act does not in 
terms provide for an appropriation of any moneys 
to pay the bounty on beet sugar manufactured, yet 
that it was the intent of the Legislature to provide 
by the act for such bounty, as a committee of the 
house of representatives caused a statement to be 
made showing the different amounts necessary to 
be raised; and it is claimed that this statement was 
an estimate of an excess of bounty over the tax 
previously raised, amounting to $42,714.06, and a 
further estimate of the amounts needed for the years 


| 1899 and 1900 of $50,000 and $150,000, respectively. 





On the other hand, it is claimed by the respondent 
that under date of December 2 and 29, 1808, the 
relator presented its claim for bounty earned, 
amounting to $28,451.07, which presumably covered 
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all claims to the int of the year 1808; and that ow Ie 
specific appropriations were made by the act of 
1899, nor any taxes levied for such bounty. 

Relator claims that there is due it, for such boun- 
ties, the sum of $24,262. The accounts were pre- | 
sented to the auditor-general by the relator for such | 
amount, and payment was refused. 

It appears that the relator is a corporation organ- 
ized under the laws of the State, with a capital stock 
of $200,000; and that it has fully complied with all 
the provisions of the act of 1897 to be entitled to 
the bounty provided by that act. 

But two questions are raised: 


Ist. It is claimed that there is no money in the 
State treasury with which to pay the bounty claimed, 
as the act of 1899 made no appropriation for it, and, 
therefore, the respondent properly refused to draw 
the warrant for the same; while, on the other hand, 
it is claimed by relator that an appropriation was 
made and that though the act of 1897 be found un- 
constitutional and void, the relator is entitled to 
have the bounty paid, as the legislature has recog- 
nized by the act of 1899 the right of the relator to 
have the bounties earned under the act of 1897. 

2d. It is claimed by respondent that the act of | 
{897 is unconstitutional. 

We will discuss the last proposition first. This 
taxation is for no such public purpose that it can | 
be upheld. There is no power in the State to 
authorize a tax for private purposes. Taxes can be | 
levied only for public purposes to accomplish some | 
government end. The legislature is the mere 
creature of an organic law deriving all its power 
from the Constitution. Its limits within that power 
must be admitted to be plenary, except so far as | 
otherwise specifically limited; but outside those 
limits it is as powerless as if specifically prohibited. 
It cannot take the property of A and give it to B: 
nor can it tax it for the benefit of B. Here is a 
private corporation now calling upon the State for 
a sum of money to aid it in carrying on a private 
business, most of which money, if paid, must come 
out of the pockets of people who are not engaged 
in that business and who have no interest in it. 

It is claimed by the relator that this is not a gift 
to the relator, but that it would not have engaged 
in the business but for this act of the legislature; | 
that in reliance upon the act it built a plant at large 
expense and that it complied with the provisions | 
oi the act requiring it to pay to the producers of 
beets at the rate of four dollars per ton; and that, | 
therefore, the honor and integrity of the State are | 
involved. 


So the honor and integrity of the State might | 
become involved under any other act, however un- | 
constitutional, which the legislature might see fit 
to pass. What may have brought about the passage 
oi the act of 1897 we need not discuss; the only 
question being whether it is within the legislative 
power. We.need not point out specifically any par- 
ticular provision of the Constitution which it violates. 





| provisions of the Constitution or not. 
| law, but an act which attempts to take the property 
| of one citizen and turn it over to another; to com- 


| of Michigan, 


| constitutionality of the 


Iti is ined idvater it comes within any of the « express 
It is not a 


pel one class to donate a part of its property to 
another. Under the express terms of the Constitu- 


| tion private property cannot be taken for private use, 


even with compensation, without the owner’s con- 
sent; nor can it be taken for public use without just 
compensation. There is no claim here, nor can any 
be made, that these taxes thus imposed under the 
act are for any public use; nor could the State itself 
carry on such a business. 

Counsel for relator seek to uphold this legislation 
by several cases cited in their briefs. Attention is 
called to Taylor v. Ypsilanti (105 U. S. 60), in which 
it was said: “In 1829 the legislature of Michigan 
passed an act providing for the payment from the 
State treasury of a certain sum, by way of bounty, 
for every bushel of salt manufactured by an indi- 
vidual, company or corporation, from water ob- 
tained by boring in Michigan, and exempting from 
taxation property used for such purposes (Laws 
1859, page 531). That law was subse- 
quently amended; and in People v. State Auditors 
(9 Mich. 327), decided in 1861, it was held that the 
relator, a manufacturing company, acquired a vested 
right to the amount offered by the original act, for 
all salt manufactured prior to the amendatory statute 
reducing the bounty. And the doctrines of that 
case were reaffirmed in East Saginaw Manufacturing 
Company v. East Saginaw, etc. (19 Mich. 259), de- 
cided in 1869, after the passage of the act of March 
22, 1869. The diligence of counsel, aided by our 
own researches, has not disclosed any adjudication 
of the Supreme Court of Michigan prior to May 26, 
1870, in which the doctrine of 
recalled.” 


these cases was 

From an examination of the cases referred to in 
the above opinion in this court, it is evident that the 
salt bounty act was not 
raised or passed upon. In the first case, a man- 
damus was asked to compel the board of State 
auditors to allow a claim under the original act, as 
the board had refused payment on the ground that 
a subsequent act repealed the former one. In the 
second case a bill had been filed to restrain the col- 


| lection of the taxes levied upon the property of com- 


plainant (the Salt Mfg. Co.), invested in the busi- 
ness of manufacturing salt. The ground for filing 
the bill was that the statute in force when the com- 
plainant commenced its manufacture exempted from 


| taxation the property employed for that purpose; 


and complainant insisted that this statute was a con- 
tract between itself and the State and was irrepeal- 
able. The court held, however, that the statute was 
nothing but a bounty law and as such might be 
repealed at any time. On error, this was affirmed 
by the Supreme Court of the United States (13 
Wall. 373). 


We think the present case comes squarely within 
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— 


the reasoning of this court in People v. Salem (20 
Mich. 452). In that case the question was the con- 
stitutionality of an act permitting townships to issue 
bonds in aid of the construction of railroads. It 
was said by Mr. Justice Cooley, beginning at page 
486: “ But it is not in the power of the State, in 
my opinion, under the name of bounty or any other 
cever or subterfuge, to furnish capital to set private 
parties up in any kind of business, or to subsidize 
their business after. they have entered upon it. A 
bounty law, of which this is the real nature, is void, 
whatever may be the pretense on which it may be 


enacted. The right to hold out pecuniary induce- 


ments to the faithful performance of public duty in- 
dangerous or responsible positions stands upon a} 
different footing altogether; nor have I any occasion | 
to question the right to pay rewards for the destruc- | 
tion of wild beasts and other public pests; a pro- | 
vision of this character being a mere police regula- | 


tion. But the discrimination by the State between 


different classes of occupations, and the favoring of 


one at the expense of the rest, whether that one be 
farming or banking, merchandising or milling, 
printing or railroading, is not legitimate legislation, 
and is an invasion of that equality of right and 
privilege which is a maxim in State government. 
When the door is once opened to it, there is no line 
at which we can stop and say with confidence that 
thus far we may go with safety and propriety, but 
no further. 


couragement; the more successful we can make it, 
the more does it generally subserve the public good. 
But it is not the business of the State to make dis- 
criminations in favor of one class against another, 
or in favor of one employment against another. The 
State can have no favorites. Its business is to pro- 
tect the industry of all, and to give all the benefit 
of equal laws. It cannot compel an unwilling mi- 
nority to submit to taxation in order that it may 
keep upon its feet any business that cannot stand 
alone. Moreover, it is not a weak interest only that 
can give plausible reasons for public aid; when the 
State once enters upon the business of subsidies, 
we shall not fail to discover that the strong and 
powerful interests are those most likely to control 
legislation and that the weaker will be taxed to en- 
hance the profits of the stronger. I shall not ques- 
tion the right of the people, by their Constitution, 
to open the door to such discriminations, but in this 
State they have not adopted that policy, and they 
have not authorized any department of the govern- 
ment to adopt it for them.” 


On page 495 of the case, it was said by Justice 


Campbell: “It has been said to be too clear to need | 
argument, that it would be usurpation and not legis- | 
lation to take the property of A and give it to B. | 
It must be on the same ground equally illegal to. 
tax A for the benefit of B; for the amount of prop- | 
erty taxed against his will cannot make any differ- | 


ence in the principle, neither can it make the wrong 


Every honest employment is honor- | 
able! it is beneficial to the public; it deserves en- | 


any less that he has companions in misery. Taxa- 
tion for private purposes is no more legal than rob- 
bery for private purposes. And where an enterprise 
is conducted by private persons for their own benefit, 
the public authorities have no control over the ex- 
penditure and no share in the profits, it is a private 
enterprise and nota public one, whether large or 
small, and whether profitable or unprofitable. No 
enterprise can properly be regarded as a public 
enterprise in which the public has no voice. For 
the expenditure of public money the Constitution 
and laws provide public officers and put them under 
adequate control and security. The money of the 
people belongs in the custody of the agents of the 
people. Governments cannot delegate public re- 
sponsibilities to private and irresponsible hands.” 

These have been affirmed and reaffirmed 
by this court. 


views 


The first contention of counsel for relator has no 
more substantial foundation than the other. The 
act of 1897 is unconstitutional and yoid, and yet 
ccunsel contend that though this be found, under 
the act of 1899 it is entitled to the bounty there 
appropriated. Counsel'cite in support of this pro- 
position, the case of United States v. Realty Co. (163 
U.S. 479). 

The question there raised was entirely different 
from the question here. Here no specific appropri- 
ations were made by the act of 18909, by which the 
sugar bounties could be paid, and the legislature 
has not recognized the relator’s claim. But it has 
been held several times in this State that an uncon- 
stitutional statute is a statute only in form and lacks 
the force of law, and is of no more saving effect to 
justify action under it than as though it had never 
been enacted (Mason v. Perkins, 73 Mich. 303; Adsit ° 
v. Osman, 84 Mich.). 

The writ of mandamus must be denied. The other 


| justices concurred. 


———_ @—_—__ 


RATIFICATION OF AN AGENT’S CONTRACT. 


N THE recent case of Durant v. Roberts and 
Keighley, Maxsted & Co. (82 L. T. Rep. 217; 
[1900] 1 Q. B. 629), it was decided that a contract 
made by a person in his own name not purporting 
to make it on behalf of a principal, but intending to 
act for another in making it, though without author- 
ity from him, can be ratified by that other person, 
even though the intending agent did not disclose to 
the other party at the time of making the contract 
that he was acting for someone else. The case is 
of interest from more than one point of view. In 
the first place, the reported arguments of counsel 
and considered judgments of the members of the 
Court of Appeals contain references to nearly all 
the authorities upon the question, while the lords 
justices to whom the responsibility for the decision 
of the case must be attributed, unable, as they said, 
to find any recent authority deciding the question, 
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were compelled to have recourse to Pothier on 
Obligations, and to the early maxims of the civil 
law. 

The action was brought by sellers of wheat to 
recover damages from the purchasers for breach of 
contract in failing to take delivery. The contract 
with the plaintiffs had been mad@by the defendant, 
Roberts, and the plaintiffs alleged that the defend- 
ant, Roberts, in making the contract, had acted as 
agent for Keighley, Maxsted & Co. Roberts 
exceeded the authority of Keighley, Maxsted & Co. 


as to price, and, in making the contract, never | 
communicated to the plaintiffs the fact that he was | 
He, neverthe- | 
less, made the contract in the hope of its subsequent | 


acting on behalf of any principal. 


ratification by Keighley, Maxsted & Co., which 
hope was, in fact, realized. 

After reviewing the English authorities upon the 
subject, Lord Justice Smith, who dissented from 


the remainder of the court, came to the conclusion | 


that such a contract could not be maintained. He 
pointed out that, according to the English authori- 
ties upon the subject, a contract made by an 
unauthorized agent can only be ratified when (a) it 
has been “ proposed” to have been made on behalf 
of another; (b) “ purported”’ to have been made 
on behalf of another; (c) have been made on behalf 
of another; (d) have been made in the name of 
another; or (e) have been made by an agent assum- 
ing to act on behalf of another — “every one of 
which expressions,” said his lordship, “is wholly 


inconsistent with an unauthorized agent keeping 
locked up in his own mind a mere undeclared inten- 
tion that another shall participate in the contract.” 

Lord Justice Collins, who adopted the contrary 
view, pointed out that to compel an agent to dis- 
close his principal when unauthorized and to allow | 


him to conceal the fact that he is contracting on 
behalf of a principal when authorized to contract, 
would be to establish an anomaly for which there is 
no solid reason. As was pointed out by Baron 
Rolfe, in Bird v. Brown (4 Ex. 708): “If A. B., 
unauthorized by me, makes a contract on my behalf 
with J. S., which I afterwards recognize and adopt, 
there is no difficulty in dealing with it as having 
been originally made by my authority. J. S. entered 
into the contract on the understanding that he was 
dealing with me, and when I afterwards agreed to 
admit that such was the case, J. S. is precisely in 
the condition in which he meant to be; or, if he did 
not believe A. B. to be acting for me, his condition 
is not altered by my adoption of the agency, for 
he may sue A. B. as principal, at his option, and has 
the same equities against me, if I sue, which he 
would have had against A. B.” 


In the course of his judgment Lord Justice Collins | 


quoted a number of authorities to show that the 


question is one of intention with which the agent | 


entered into the contract. Thus, in Dig. 3, 5, 11, the 
following passage is found: “ Ratihabitio constituet 
tuum negotium quod tuum non erat sed tua contem- 


| platione factum.” He also cited, with approval, the 
| two cases, of which the following are verbatim 
| reports: 
| Buller’s case (Pasch. 29 Eliz. Com. Pleas, 1 Leon 
| 50), was as follows: “Edmund Buller brought a 
‘replevin against two, who make consusans as bay- 
lies to A. for rent arrear reserved upon a lease for 
‘life, to which the plaintiff in bar of the consusans 
| pleaded, that two strangers had right of entry in the 
| place where, etc., and that the said two defendants 
| by their commandment entered, etc., and took the 
| cattle of which the replevin is brought, damage 
feasant, absque hoc, that they took them as baylies 
to the said A., and upon that traverse the defend- 
ants did demur in law. Shuttleworth, Sergeant.— 
The traverse is not good, for by that means the 
intent of the party shall be put in issue, which no 
jury can try, but only in case of recaption. (See 
7 H. 4, 101.) By Gascoign.— Ii the bayly upon the 
distress shows the cause and reason of it, he can- 
| not afterwards vary from it, but the other party 
may trice (sic) him by traverse; but, if he distrain 
generally without showing cause, then he at 
large to show what cause he will, and the other 
party shall answer to it? And it was said by the 
court that when a bayly distrains, he ought, if he 
be required, to show the cause of his distress; but, 
if he be not required, then he is not tied to do it. 
In an anonymous case (1652 Mich. 28, 29; Eliz. 
Godbolt, 109), the facts were these: 


is 


In trespasse, the defendant did justifie as_bailiffe 
unto another. The plaintiffe replied that he took 
his cattell of his own wrong without that that he 
was his bailiffe. Anderson, Chiefe Justice — If one 
have cause to distraine my goods, and a stranger 
of his own wrong, without any warrant or author- 
| ity given him by the other, take my goods not as 
| bailiffe, or servant to the other. And I bring an 
action of trespasse against him; can he excuse him- 
self, by saying that he did it as my bailiffe or ser- 
vant? Can he father his misdemeanour on 
another? He cannot; for once he was a trespasser, 
and his intent was manifest. But, if one distraine 
as bailiffe, although in truth he is not bailiffe; if 
after he in whose right he doth it, doth assent to it, 
he shall not be punished as a trespasser; for that 
assent shall have relation unto the time of the dis- 
tresse taken; and so is the book of 7 H. 4. And 
all that was agreed by Periam. Shuttleworth.— 
What if he distraine generally, and ad hoc non fuit 
responsum. Rodes came to Anderson and said unto 
him: If I having cause to distrain come to the land, 
and distraine, and another ask the cause why I do 
so? If I assign a cause not true or insufficient, 
yet when an action is brought against me, I may 
avow or justifie, and assigne any other cause. 
| Anderson.— That is another case; but in the prin- 
cipal case clearly the taking is not good; to which 
| Rodes agreed. 

With regard to the contrary contention, namely, 
' that the agent must disclose the fact that he is act- 


so 
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ing on behalf of some principal, it is, to say the least, 
remarkable that in all the cases cited by Lord Jus- 
stice Smith, none of the judges have stated, in so 
many words, that an express disclosure is necessary. 
They have, no doubt, used words such as “ pur- 
port,” “profess,” “assume to act” and the like, 
but is it not consistent with all these expressions 
that an unauthorized agent need not disclose his 
prospective principal, unless invited or requested 
to do so by the party with whom he is contracting. 

It is true that the recent case of Matheson v. Kil- 
burn (1 Sm. L. C. 349, not reported elsewhere), is 
against the view adopted by the court in the present 
case. There a person intending to buy on behalf 
of another, but without authority for him, and with- 
out avowing that he was acting for another, bought 
goods in his own name. Lord Cairns and Lord 


that parties of whom he is not cognizant at the 
time will relieve him of its liabilities. The act must 
be ‘done for another (the italics are Sir W. Anson’s) 
by a person not assuming to act for himself but for 
such other person.’ This does not prevent ratifica- 
tion in the case of a broker who makes contracts, as 
agent, expecting that customers with whom he is in 
the habit of dealing will take them off his hands. 
Thus, in contract of marine insurance, persons who 
are not named or ascertained at the time the policy 
effected are allowed to come in and take the 
benefit of the insurance. But then they must be 
persons who were contemplated at the time the 
policy was made.” 

In Addison on Contracts, 9th ed., p. 305, the law, 


is 


, as deduced by the author from Watson v. Swann (11 


Justice Brett were of opinion that a contract so | 


made was incapable of ratification by the person for | 
whom the buyer intended to buy, as the latter did| by an agent authorized to act for him at the time, 


not assume to buy on behalf of another. 


Chief | 


Justice Cockburn was of a different opinion, holding | 


that, if the buyer really intended to act on behalf of 
another, the fact of his not having avowed his inten- 
tion could not prevent a ratification by the undis- 
closed principal, who, had he given prior author- 
ity, would have been liable, whether the agenf did 
or did not disclose the fact that he was an agent. 
The point, however, was not decided, the court 
holding that the facts did not show that the buyer 
really did intend to buy on behalf of another. 

In view of this interesting conflict of judicial 
authority it may be useful to refer to opinions 
expressed by some leading writers on the law of 
contract. In so far as their opinions are contrary 
to the decision of the court in the present case, it 
it worthy of remark that their reasoning is founded 
upon English case law, and is not derived, like the 
judgment of Lord Justice Collins, from an elaborate 
consideration of the the 
authorities generally. 


civil law and earlier 

Sir William Anson (Contracts [8th ed.], p. 405) 
states the rules which govern ratification thus: “ The 
agent must contract as agent for a principal who is 
in contemplation, and who must also be in exist- 
ence at the time, for such things as the principal 
can and lawfully may do.” Aiter quoting a pass- 
age from Wilson v. Tumman (6 M. & G. 236), he 
continues: “‘(a) the agent must contract as agent. 
He must not incur a liability on his own account 
and then assign it to someone else under color of 
ratification. If he has a principal and contracts in 
his own name, he cannot divest himself of the lia- 
bility to have the contract enforced against him by 
the party with whom he dealt, who is entitled, under 
such circumstances to the alternative liability of the 
agent and principal * (b) The agent must 
act for a principal who is in contemplation (Hamlin 
v. Sears, 82 N. Y. 327; Western Put. House v. 
District Tp. of Rock, 84 Iowa, 101). He must not 
make a contract, as agent, with a vague expectation 


* * 


C. B. N. S. 756), is thus laid down: “ Teo entitle a 


| person to enforce a contract, it must be shown that 


he himself made it; or that it was made on his behalf 


or whose act has been subsequently ratified and 
adopted by him; and the person for whom the agent 
professes to act must be capable of being ascertained 
at the time.” 


In Chitty on Contracts, 13th ed., pp. 264-265, the 
author says: “It is, indeed, an established rule that 
an act done for another by a person not assuming 
to act for himself, but for such other person, though 


| without any precedent authority whatever, becomes 


the act of the principal if subsequently ratified by 
him: (Wilson vy. Tumman, ubi sup.) * * * But 
where the party making the contract had no author- 
ity to contract for the third person, and did not 
profess (the italics are the author’s) at the time, to 
act for him, it seems that the subsequent assent of 
such third party to be bound as principal, has no 
operation (Fenn v. Harrison, Vere v. Ashby).” 

In Leake on Contracts, 3d ed., p. 391, the author 
cites the following doctrine as capable of being de- 
duced from the case of Wilson v. Tumman (6 M. & 
G. 236): “ The principle of ratification only applies 
where the agent has professed to contract for the 
person who afterwards ratifies.” Dealing- with 
Launderson y. Griffith (5 B. & C. go9), he says: 
“ Where the agent in a written agreement professed 
to contract on behalf of a married woman, it was 
held that the husband could not by a subsequent 
ratification acquire any right under it, because he 
was not named as the party for whom the agent 
acted.” 

In Broom’s Legal Maxims, 6th ed., p. 824, the 
author writes: “It is indeed true that no one can 
sue upon a contract unless it has been made by him, 
or has been made by an agent professing to act for 
him, and whose act has been ratified by him;” and, 
although persons who could not be named or ascer- 
tained at the time when a policy of insurance was 
effected, are allowed to come in and take the benefit 
of the insurance, yet they must be persons who were 
contemplated when the policy was made.@ 


And the learned authors of Smith’s Leading 
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Cases, roth ed., at p. 347, themselves sanction the} Thomas Lee, on the 29th of August, 1843, made 
following statement of the law: “ Where a person, if|a proposal to the National Loan Fund Life Assur- 
present at the time, could lawfully command any | ance Company for the purchase of an annuity oj 
act to be done, any other person, though either | £21 12s. 10d. for his life, payable yearly on the 
wholly without authority, or exceeding the limits | twenty-ninth August, the first payment to be 
of his authority, would be justified in doing that | made on the twenty-ninth of August in the follow. 
act, provided he did it in the name, or as one acting | ing year, and that he should pay the sum of £350 
by the authority, of the person entitled (whether to! as the consideration of that annuity, and on the 


his advantage or not), and obtained his subsequent same day he made a proposal to the said society 


ratification.” 


BETES NOIRES OF THE LAW. 


THe Man Wuo ts Map. 





E ARE not proposing to consider the law of 
lunacy in general in our present chapter, but 
merely to consider the lunatic as a litigant. 

The lunatic as a litigant is one of the worst 
bétes noires known to the law. 

As the lunatic is the most horrible and formidable 
of all enemies in a physical struggle, because of 
the fearsomeness of his unnatural strength and the 
cruelty of his purpose, so in a struggle at law, if a 
lunatic obtains a hearing, as though he were sane, 


he is the most unpleasant black beast imaginable. | 


“As though he were sane!” Why should he be 
heard, as though he were sane? 

The answer is simple: “ Every person of the age 
of discretion is in presumption of law of 
memory, unless the contrary is proved, and this 
holds as well in civil cases as in criminal” (Elmer 
on Lunacy, p. 1; Hawkin’s Pleas of the Crown, 
p. 33; Hassard v. Smith, 6 Ir. Rep. Eq. 429). 

Hence it comes about that —just from want of 
proof to the contrary —the man who is mad is 


presumed to be sane, and, if sane, able, not only 


sane 


to walk about and do business like any other free | 
man, but also to exercise the rights of citizenship | 
He may sue and be sued like any | 


by going to law. 
other individual, and courts of law are practically 


obliged to waste hours in listening to the gibbering | 


rubbish of the man who is mad. 


The Lunacy Act of 1890 (53 Vict. c. 5) contains | 
everything that is necessary, if it is desired to rebut | 
the presumption of sanity and to prove the man| 


who niad to be mad. 


A creditor of the alleged lunatic may present a| 


petition in lunacy (Ex parte Ogle, 15 Ves. 112). 
If the petition succeeds, the lunatic will, of course, 


no longer have the management of his own affairs. | 
But, clearly, it is not because I have some small 


quarrel or dispute with one who turns out to be a 


lunatic that I can take upon myself the burden of | 
No one, perhaps, has | 


proving that the man is mad. 
ever taken any steps in the matter, and I, like every- 
body else, must, therefore, presume in the mean- 
while that he is sane. 

This is well illustrated by the important case of 
Moultor®v; Camroux (4 Ex. 17). The facts in that 


case were agreed as follows (see 2 Ex. at p. 487): 


| for the purchase of a deferred annuity of £30 for 
| his life to commence on his attaining the age oj 
sixty years, which would be on the 30th of June, 
1864, the first payment to be on the 30th of June. 
1865, reserving to him the option of receiving in 
lieu of such annuity the sum of £293 5s., payable 
| immediately or the deferred sum of £377 5s. to be 
| paid to his representatives after his death. The 
| proposals were assented to and accepted by the 
| society, and the terms of the agreements were 
embodied in two policies of insurance, bearing 
date, respectively, the 29th of August, 1843. The 
| sums agreed upon of £350 and £5 6s. 2d. were then 
| paid by the deceased, who subsequently died intes- 
| tate in 1844. No memorial of these annuities had 
| ever been enrolled in the High Court of Chancery. 
At the time of the making of these proposals and of 
the assenting thereto, and acceptance thereof, and 
of the granting of the said annuities, and of the 
| payment of the said sums by Thomas Lee, the intes- 


tate, he was a lunatic and of unsound mind, so as 
to be incompetent to manage his affairs: but of this 
the society had not at that time any knowledge 
The purchases of the annuities by Thomas Lee were 
transactions in the ordinary course of the affairs 
of human life, and the granting of the annuities to 
| him in the manner and upon the terms before men- 
tioned were fair transactions and transactions oi 
good faith on the part of the society and in the 
ordinary course of their business; and at the time 
of making the proposals, and at the time they were 
| assented to and accepted by the society, and of the 
| granting of the annuities, and of the payment of 
| the two sums by him, he appeared to the society 
to be of sound, though he was then, in fact, of such 
unsound mind, as aforesaid. The society first had 
notice of the unsoundness of mind of the grantee 
| by letter, dated the 23d of September, 1843, from his 
No commission of lunacy had ever been 
issued .against the grantee. The society had never 
made any payments in respect of the annuities in 
question, but had always been ready and willing to 


solicitors. 


pay any sum which might have become due under 
them, and had never attempted to avoid the agree- 
ments. The plaintiffs’ points were that the said 
Thomas Lee, being of unsound mind, could not 
make a valid contract of the nature set forth in 
the verdict; and, secondly, that the supposed con- 
| tracts were void by statute for want of enrollment. 
| And, therefore, that the plaintiffs were entitled to 
recover back the sums of money so paid. The 
plaintiffs failed on both points in the Court of 
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Exchequer, and the Exchequer chamber refused to 
interfere. 


| 


“The question,” said Mr. Justice Pattison in the | 


latter court, “is broadly raised whether the mere 
fact of unsoundness of mind, which was not appar- 


ent, is sufficient to vacate a fair contract executed | 
by the grantee, by payment of the consideration 


money, and intended bona fide to be executed by the 
grantor, by payment of the annuity,” 
tion he answered in the negative. 


and this ques- | 


The man who is mad has full rights of citizen- 


ship till, by some process or other, he has been 
proved mad. 

Hence arise several undesirable results. 

Charles Dickens, describing the Court of Chan- 
cery in Bleak House, said: “I tried to listen, and 
looked about me; but there seemed to be no reality 
in the whole scene, except poor little Miss Flite, 
the mad woman, standing on a bench and nodding 
at it.” 
Miss Flite’s madness and the whole series of ques- 
tions suggested by her name; but we would remark 
this: ‘‘ Miss Flite, the mad woman,” as “the most 


real" part of the scene, still survives in the law) 


courts on many a day. And why? Because the 
law presumes such an one to be sane. Judges are 
still obliged, by reason of this inevitable presump- 
tion, to give audience to the man who is mad. 
The man who is mad wastes the judge’s time and 
his adversary’s money, and wears away his life in a 
useless struggle for he knows not what. 

And, alas! the man who is mad, but who is pre- 
sumed not to be so, does much more than waste 
valuable time and money. The lunatic as a litigant 
is best known as litigating his defense in the crimi- 
nal courts. We are not concerned to-day with the 
question as to what ought to constitute a good 
defense. The law, as is well known, asks whether 
aman understood the nature and quality of his 
act; and medical men ask whether, even if he did 
understand these, there were not yet some uncon- 
tiollable impulse which should form his excuse. 
We are interested for the moment rather in the 
prevention than in the punishment of the crime. 

What is everybody’s business is but too apt to be 
nobody’s business. In the town of Wisbech not 
long since a man murdered his mother. The son 
had been known as “ Cracky Billy”’ for sometime 
before. On the evening of the night when the 
murder was done he seemed unusually strange, and 
inclined to violence; a neighbor, seeing this, sat 
up till a certain hour of mght with mother and 
son, fearing some catastrophe; then he went to bed 
and did nothing else. Screams of murder were 
heard in the night; the neighbors persuaded them- 
selves that it was cats, turned on their sides and 
went to sleep again. Then the son strangled his 
mother. 

We believe the English lunacy law to be a good 
law and a strong law. 

A man must be presumed to be sane till he is 


This is not the place to discuss the cause of | 





proved to be insane, just as he must be presumed to 
be innocent till he is proved to be guilty. 

But, as the guilty must not be allowed to escape 
punishment, but his guilt must be brought.home 
to him, so must the madness of the man who is mad 
be brought home to him. And this duty rests 
upon them who have the best means for knowing 
of the madness of the man who is mad.— Ernest A. 
Jelf, Barrister-at-Law, in Law Times. 


a aod 


DOUBLE LIABILITY FOR PERSONAL IN- 
JURY WHERE DEATH RESULTS. 


‘TT’. HE opinions of the Supreme Court of Georgia 

in Southern Bell Telephone and Telegraph Co. 
v. Cassin (August, 1900, 36 S. E. 881), are worthy 
of careful reading, as they contain very elaborate 
discussions of the question of double liability on 
the part of a person guilty of a wrongful act causing 
personal injury to another, where the death of the 
injured person results. It was held by a majority 
of the court that an action for the homicide of a 
husband or father, alleged to have been occasioned 
by a physical injury, is not maintainable when it 
appears that he, while in life, voluntarily settled 
with the wrongdoer therefor, and discharged the 
latter from all liability for the damages resulting 
therefrom. The merits of the case before the 
Georgia court seemed particularly to call for the 
decision which was made. It appeared that one 
George Cassin had been injured by the plaintiff in 
error in the year 1892. “ He instituted suit, and, 
while the action was pending, the company paid 
him $2,500, taking a receipt stating that it was ‘in 
full settlement of my action against said company 
now pending in the City Court of Atlanta, and also 
in full settlement of all and any claim for damages 
on my part arising out of the injury received by 
me on or about May 6, 1892.’ More than five years 
alter the injury Cassin died, and: his widow there- 
upon brought suit against the company for his 
homicide, alleging that his death was caused by the 
injury negligently inflicted by the company. She, 
tceo, died, and the sut was then continued in the 
name of the children. The evidence, as to the cause 
of the death of Cassin, was conflicting, one physician 
testifying that it was due to apoplexy, superinduced 
by Cassin’s habit of body, and great mental dis- 
tress, caused by domestic afflictions. Another phy- 
sician testified that it was caused by the blow from 
the fall of the telephone cable. The company 
offered in evidence the receipt given by Cassin in 
settlement of the damages.” 

It is very well established by the decision in the 
present case, as well as by a large number of authori- 
ties cited, that a legislature has power to create a 
double liability, so that a right of action, as at 
common law, may exist in favor of the person 
actually injured, and a cause of action may also 
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arise in favor of the widow, next of kin or other|as a bar, upon considerations of a public policy 
persons designated. In some of the States the com- | encouraging compromises, which would be rendered 


mon-law action is made survivable by statute, so | difficult, if not impossible, under the view con-, 


that, after the death of the victim of a personal | tended for by defendants in error. The contention 
injury, concurrent actions may be maintained, | of the defendants in error means that, if a settle- 
respectively, in favor of the personal representa- | ment takes place, the defendant may be called upon 
tives of the deceased and of the widow or next of to pay a second time in case of death. It means 
kin. The legislative power to sanction such double | double damages. It means that the statute is to be 
liability is recognized in New York in Littlewood | treated as penal, and not compensatory. It means 


v. Mayor, etc., of New York (89 N. Y. 24). In| 
the prevailing opinion in the Georgia case the | 
question seems to be left doubtful whether a double | 
remedy would not exist if the deceased had not 
actually released all claim during his lifetime. Two | 
members of the court, in a dissenting opinion, 
express the views that the fact “that a husband 
or father who, in consequence of the negligence of 
a telephone company, received personal injuries 
from which he died, had, while in life, received | 
from the company full compensation for the tort | 
to himself, does not defeat the statutory right of 
the widow or children to bring an action against 
the company for the homicide.” 

The judicial discussion of the question makes it 
evident that the real question to be decided in cases | 
of this kind is the actual intention of the legisla- 
ture. In Littlewood v. Mayor, etc. (supra) Judge 
Rapallo very ably, and, as we think, conclusively, 
argued that it was not the intention of the legisla- 
ture of New York in passing chapter 450, Laws of 
1847, to impose a double liability, but simply to 
give a right of action where a party having a good 
cause of action for a personal injury was prevented, 
by death resulting from such injury, from enforcing 
his right or omitted in his lifetime so to do. When 
we consider that if the principle of double liability 
be recognized, actions may be brought, as in the 
Georgia case above referred to, a number of years 
after the death of the injured person, and the great 
opportunities for fraud and vexatious litigation 
thereby opened, we think the strong tendency of 
the courts to presume against double liability is 
clearly in the interest of justice. The following 
language, from the prevailing opinion of the 
Supreme Court of Georgia, in Southern Bell Tele- 
phone and Telegraph Co. v. Cassin (supra), may be 
cited as offering strong reasons for entertaining | 
such presumption: 


“The substantial grounds on which the courts 
must hold that the husband's settlement bars the 
wife are based upon the fact that the wife’s right 
in the life of the husband is subordinate to what | 
he himself has done with his life; that, as his negli- 
gence is imputable to her, so his ratification and | 
condonation of the wrong done him estop her; that | 
his acceptance of payment ratifies the act, and | 
admits that he has been made whole of his injury; | 
that thereafter the defendant can say he has not 
harmed the husband, but that payment, like pardon, | 
relates back to the original act, and makes it as 
though it had not been. The settlement operates 


| fest that settlements are impossible. 





that we are to lay at the door of our statute the 
reproach which was so often and so justly uttered 
against the statutes of some of the other States, 
as to which it was said that it was actually 
‘cheaper to kill than to hurt.’ With us, hereafter, 
it would mean the same thing, because for the death 


| of the husband there would only be one recovery. 


For his injury and subsequent death there could be 
two recoveries. We have seen that statutes identi- 
cal with ours, in substance, having the same object 
in view, and intended to give the same rights, have 
all, or very nearly all, been construed to mean that 


| where the husband was injured, and subsequently 
| settled for the injury, and thereafter died from the 


effect of the injury, there could be no recovery by 
his wife for his death. She stands in his shoes. 
She recovers, if he could have recovered. She fails, 
if, for any reason, he would have failed. If he 
consented to the injury, she cannot recover. Ii he 
ratifies the injury by accepting compensation, she 
cannot recover. If, by ordinary care, he could have 
avoided the injury, she cannot recover. If he 
obtains judgment against the defendant, she cannot 
recover. What would have estopped him estops 
her. Not only would it be a hardship to require 
a defendant to pay double damages, but there are 


| questions of public policy which cry out against 


such a construction — a public policy so pronounced 
that it would require every reasonable doubt to be 
resolved in its favor. If the defendant is to pay 
the injured man full damages, and subsequently is 
to pay the full value of his life, it becomes mani- 
It would oper- 
ate to deprive the injured party ‘of the power of 
settling his claim or realizing anything from it in 
his lifetime. It would naturally, if not inevitably, 
prevent settlements and procrastinate litigation until 
it could be determined whether death would ensue 
from the injury. There could be little inducement 
to settle without suit, because whatever might be 
paid to the injured party would neither bar nor 
diminish the claim of his widow or children, should 
death ensue. The statute should not be strained 
to bring about such a result, nor should it be 
reached, unless required by the plain language of 
the enactment’ (Littlewood v. Mayor, etc., 89 N. Y. 
24, 42 Am. Rep. 276, 277).’.—New York Law 
Journal. 
—-- 4 ——_ 


In the entire United States, 722 out of every mil- 
lion of inhabitants are convicts. 
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Legal Hotes. 





It seems strange to read that a convict has been 
sentenced to imprisonment for “ half his life; ”’ but 
that was the decision arrived at by Judge Lawler, in 
San Francisco, September ninth, says The Albany 
Argus. James Burns was tried on a charge of rob- 
bery, and the jury convicted him of an “attempt 
to commit robbery.” The prisoner had several 
prior convictions against him, and, had he been 
convicted of the charge* of robbery, would have 
been sentenced to imprisonment for life. Under the 
California statutes a person convicted of an attempt 
to commit a crime cannot be imprisoned for more 
than half the longest term of imprisonment pre- 
scribed for a successful perpetration of the offense. | 
Judge Lawler called for the mortality tables used 
by the insurance companies, and figured out that 
the prisoner was entitled to thirty-eight years of 
life. By the simple process of dividing this by two 
he reached the conclusion that the prisoner should 
spend nineteen years in prison, and it was so 
ordered. The case will be taken to the Supreme 
Court. 


When a party seeking legal advice consults an 
attorney-at-law, and secures that advice, the 
Supreme Court of California holds, in the recent 
case of Perkins v. Lumber Co. (20 Cal. Dec. 67), 
that the relation of attorney and client is prima facie 
established. Under such circumstances the attorney 
is entitled to recover the value of his services. 


——--- 4 ——_- 


English Rotes. 

Lord Brampton attained his eighty-third year on. 
the 14th inst., having been born on September 14, 
1817. The learned judge retired from the bench in| 
January of last year, but has continued his connec- 
tion with the law by sitting with the judicial mem- | 
bers of the House of Lords. 


, . . . . - | 
Water in rivers and ponds is not the subject of 
larceny, but it has long been established that when 
it is collected in pipes as an article of commerce it 


a pipe had been surreptitiously connected with their 
mains, and led to an old excavation on the defend- 
ant’s building site, and it was alleged that through 
this pipe 900,000 gallons of water had been 
abstracted without payment. The defense, which 
failed, was that the pipe had been laid without the 
defendant’s authority or knowledge, and that imme- 
diately on discovering its existence he informed 
the company.— Law Journal (London). 


Judicial changes have been numerous during the 
five years the present government have been in 
office. Two lords of appeal, two masters of the 
rolls, three lord justices, four chancery judges, and 
six Queen’s Bench judges have been appointed — 
making, in all, seventeen changes in judicial offices. 
The two lords of appeal are Lord Robertson and 
Lord Lindley; the two masters of the rolls 
appointed during the present parliament are Lord 
Lindley and Lord Alverstone; the three lords jus- 
tices are Sir Richard Henn Collins, Sir Roland 
Vaughan Williams and Sir Robert Romer; the four 
chancery judges are Mr. Justice Byrne, Mr. Justice 
Cozens-Hardy, Mr. Justice Farwell and Mr. Justice 
Buckley; the six Queen’s Bench judges are 
Mr. Justice Ridley, Mr. Justice Bigham, Mr. Justice 
Darling, Mr. Justice Channell, Mr. Justice Philli- 
more and Mr. Justice Bucknill. These names are 
alone sufficient to dispose of the charge which is 
sometimes brought against the lord chancellor to 
the effect that he is careless of the best interests of 
the bench. Only six of these judges were members 
of the house of commons at the time of their pro- 
motion to the and one—Mr. Justice 
Cozens-Hardy — was an opponent of the govern- 
ment. There have been eighteen appointments to 
the County Court Bench, among the nine Q. C.’s 
appointed being Mr. Waddy and Mr. William 
Willis, both of whom were strong opponents of the 
party in power. The attorney-generalship and the 
solicitor-generalship have both changed hands since 
the government came into office— Law Journal 
| (London). 


bench, 


Professor John Westlake, Q. C., who is one of 
the greatest of living authorities in matter both of 
public and private international law, has stated, 


can be stolen (Ferens v. O’Brien, 52 Law J. Rep. | with absolute confidence, that Mr. Kruger, by leav- 


M. C. 70; L. R. Q. B. Div. 21). But prosecutions 
are rare, and that of Regina v. Holland, at the 
Central Criminal Court, which terminated on Sep- 
tember tr in a verdict of guilty, was somewhat 

The defendant was a builder in a large 
way of business at Leytonstone, where he was 
engaged in developing a building estate. The East 
London Water-works Company supplies builders 
for trade purposes at a special rate, and in some 


remarkable. 


cases had supplied the defendant under contract for | 


the purpose of his building operations. In another 
case he declined to take water from the company, 
on the ground that there was an ample supply on 
the land, but the company ultimately discovered that 


ing the Transvaal, is “ perfectly safe from the hands 
of the British,” and may either remain on Portu- 
guese territory or go wherever he likes in a neutral 
vessel, says the Law Times. This proposition is 
not affected by the circumstance of Mr. Kruger 
being technically a British subject. In November, 
1798, Sir James Crawford, the British minister at 
Hamburg, arrested Napper Tandy, an Irish insur- 
| rectionary leader who had taken refuge in Hamburg, 
and insisted peremptorily on his surrender by the 
senate of Hamburg to Great Britain as a British 
| subject in rebellion against his sovereign. At last, 
| after a long and painful hesitation, the senate, in 
October, 1799, surrendered Napper Tandy, who 
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had been for nearly a twelvemonth under arrest at 
Hamburg, to the English. 


of this action has often been quoted as a correct 
exposition of a well-known principle of international 
law: “ Your letter, gentlemen, does not justify you. 
You have violated the laws of hospitality —a thing 
which never happened among the most savage 
hordes of the desert.” Lord Grenville, the secre- 
tary of state for foreign affairs, doubted the pro- 
priety of Tandy’s arrest, and influential members of 
the cabinet strongly urged his liberation. He was 
arraigned, and pleaded guilty of high treason. He 
was sentenced to death, but immediately reprieved, 
and some months later was allowed to go to France, 
where he soon after died. 


At Worcester, says the St. James Gazette, a little 
girl named Ellen Lalley, aged three, has somehow 
got on to the municipal list, and the revising bar- 
rister very gallantly has refused to remove her, 
since no objection was raised. Her progress to 
the polling booth should arouse the enthusiasm of 
all right-minded persons. But a case just decided 
at Clerkenwell is even more instructive. There the 
name of a Mr. Edward Burton Shaw appeared on 
the list. His claim was in respect of a tenement 
described as Kensal-green Cemetery, N. W. 
description was perfectly correct, and, as he had 
occupied the tenement for two years since his death, 


name has, however, been removed. 
Liverpool is suffering under a strange disability; 
owing to a printer’s error he appears on the list 
of voters as “ Louisa” instead of “ Louis.” ‘“ This 


man,” said the revising barrister, luminously, “ is | 


clearly not a woman.” Nevertheless, the law pro- 
vides no remedy for such a case, and Louis must 
remain Louisa until the new register comes into 
operation. 


A royal proclamation has been issued declaring 
that “on and after the first day of January, one 
thousand nine hundred and one, the people of New 
Scuth Wales, Victoria, South Australia, Queens- 
land, Tasmania and Western Australia 


of the Commonwealth of Australia.” 


It is very confidently stated in well-informed 
political circles (writes a parliamentary correspond- 
ent) that Lord James of Hereford will have the 
refusal of the vacant post of lord chief justice of 
England. Lord James occupies the position in the 
cabinet —the chancellorship of the duchy of Lan- 
caster — filled in 1850 by Lord Campbell when, on 
retirement of Lord Denman, he was appointed to 
the lord chief justiceship. Lord Campbell had not 
practiced at the bar for upwards of nine years 
previously since his appointment in 1841 to the 
Irish lord chancellorship. Lord James was a prac- 
ticing member of the bar till his elevation to the 


The reply of Napoleon | 
to a letter from the senate in excuse and palliation | 


The | 


shall be) 
united in a federal commonwealth under the name 


peerage in 1895. Lord Campbell was in his seven- 
tieth year when he became chief justice; Lord James 
has entered on his seventy-third year. The Right 
Hon. Thomas Lefroy was, however, in his 
seventy-seventh year when appointed chief justice 
of Ireland in 1852, and discharged the duties of his 
office for upwards of fourteen years. The accept- 
ance of the lord chief justiceship would, no doubt, 
entail the loss by Lord James of a seat in the 
cabinet, which has not been held by any chief 
justice since the days of Lord Ellenborough, whose 
pesition as chief justice and cabinet minister was 
the subject of severe stricture. It is, however, an 
open secret that the late Lord Herschell, on the 
death of Lord Coleridge, would have gladly 
relinquished the great seal for the chief justiceship, 
which he regarded as a_ preferable position, 
although inferior in dignity and in emolument to 
the chancellorship and entailing the loss of a seat 
in the cabinet. 


The office of lord chief justice of England is still 
vacant, having been so for nearly two months. Can 
economy be the reason for delay in making the 
appointment? Curiously enough, until 1872 the 
salary of some new judges dated from the day of 
the death of their predecessors, but this incentive 
to the speedy filling up of vacancies was removed 
by the Judges’ Salaries Act of 1872 (35 and 36 Vict. 
c. 51). By that act, after reciting that “it is expe- 


his claim: appeared, at first sight, irrefutable. His | dient to amend the law relating to the salaries of 


An elector at | 


judges, and in particular to provide that the salary 
of every judge in the United Kingdom is to begin 
from the date of his appointment as a judge and not 
(as is in some instances the case) from the death 
or resignation of his immediate predecessor,” it 
was enacted that, “ notwithstanding anything con- 
tained in any act of parliament, the judicial salary of 
every judge in the United Kingdom shall begin 
from the date of his appointment as judge and not 
before,” the term “ judge” being defined to include 
“every person performing judicial duties in the 
United Kingdom in respect of which he is paid a 
salary.”— Law Times. 
oe ----- 


Legal Laughs. 


| There are times when a lawyer regrets the use of 


an illustration which a moment before has appeared 
| especially felicitous. ‘ The argument of my learned 
}and brilliant brother,’ said the counsel for the 
| plaintiff in a suit for damages from a street car cor- 
| poration, “is like the snow now falling outside — 
|it is scattered here, there and everywhere.” “ All 
|I can say,” remarked the opposing counsel when 
his opportunity came, “is that I think the gentle- 
|/man who likened my argument to the snow now 
| falling outside, may have neglected to observe one 
| little point to which I flatter myself the similarity 
extends — it has covered all the ground in a very 
short time.”— Green Bag. 
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